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Nature Of The Case 
Kenneth Jay 
STATEMENT OF THE CASE 
appeals from district order revoking 
probation and ordering his sentence executed. Whitley claims the district court 
abused its discretion by revoking his probation and denying his oral request for a 
sentence reduction. Whitley also asserts the Idaho Supreme Court violated his 
constitutional rights by denying his motion to augment the record with transcripts 
not yet prepared. 
Statement Of Facts And Course Of Proceedings 
Whitley and some of his friends beat and robbed an acquaintance, Shawn 
(PSI, pp.151 54.) The attack required Shawn to be hospitalized overnight 
due to a "closed head injury." (PSI, p.154.) When interviewed by law 
enforcement, Whitley admitted being involved in the incident, but denied hitting 
Shawn. (PSI, p.153.) 
The state charged Whitley with conspiracy to commit robbery and robbery. 
(R., pp.7-9, 26-28.) Pursuant to a plea agreement, Whitley pied guilty to the 
conspiracy charge and the state dismissed the robbery charge and agreed to 
recommend a unified 15-year sentence with five years fixed with retained 
jurisdiction. (R., pp.34-41.) On January 10, 2011, the court entered judgment 
and imposed the recommended sentence. (R., pp.46-48.) Approximately six 
months later, at the conclusion of the retained jurisdiction review period, the court 
suspended Whitley's sentence and placed him on probation. (R., pp.56-59.) 
1 
Three months into Whitley's probationary period, the state filed a Motion 
for Bench Warrant for Probation Violation alleging Whitley violated his probation 
by: (1) failing to obtain permission before moving; (2) absconding; (3) failing to 
attend and/or successfully complete New Directions Aftercare; (4) leaving his 
assigned district without permission; (5) failing to pay fines, fees, and/or costs; 
and (6) failing to pay restitution. (R., pp.64-67.) Whitley admitted he violated his 
probation by failing to obtain permission before moving, failing to attend and/or 
successfully complete aftercare, and failing to pay fines, fees, and/or costs; the 
state dismissed the remaining allegations. (R., pp.80, 82.) On February 7, 2012, 
the court revoked probation and again retained jurisdiction. (R., pp.82-83.) Five 
months later, the court reinstated Whitley's probation. (R., pp.87-89.) 
Nine months after reinstatement, the state filed a second Motion for 
Probation Violation. (R., pp.104-106.) This time, the state alleged Whitley 
violated his probation by: (1) being arrested for burglary; (2) committing a 
misdemeanor traffic offense; (3) using a controlled substance as evidenced by 
Whitley's admission that he recently smoked marijuana; (4) failing to obtain 
permission before moving; (5) absconding; (6) failing to pay fines, fees and/or 
costs; and (7) failing to pay restitution. 1 (Id.) Whitley admitted violating his 
probation by using a controlled substance, absconding, and failing to pay 
1 The state later amended the Motion for Probation Violation to eliminate the 
allegation relating to Whitley's arrest for burglary and to add the allegations that 
Whitley committed the crimes of burglary, grand theft, petit theft, and possession 
of drug paraphernalia with intent to use, which "reflect[ed] the actual charges that 
occurred" in relation to the burglary arrest. (R., pp.137-140; Tr., p.5, Ls.18-20.) 
However, the parties reached a "resolution" before the court arraigned Whitley on 
the amended motion and, as a result, asked the court to proceed on the "original 
motion." (Tr., p.6, Ls.3-8, p.7, Ls.13-16.) 
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restitution; the state dismissed the remaining allegations. (Tr., p.7, Ls.13-17, 
p. 1 0, L. 1 5 - p. 11 , L. 9; R., p. 146.) 
On August 16, 2013, the court revoked Whitley's probation and ordered 
his sentence executed. (R., pp.148-149.) Whitley made an oral motion asking 
the court to reduce his sentence, which the court denied. (R., p.147.) 
Whitley filed a notice of appeal timely only from the order revoking his 
probation and ordering his sentence executed. (R., pp.151-153.) On appeal, 
Whitley filed a motion to augment the record with the following transcripts: ( 1) the 
November 19, 2010 change of plea hearing, (2) the January 7, 2011 sentencing 
hearing, (3) the June 3, 2011 retained jurisdiction review hearing, (4) the January 
20, 2012 admit/deny hearing, (5) the February 3, 2012 disposition hearing, and 
(6) the July 13, 2012 retained jurisdiction review hearing. (Motion to Augment 
and to Suspend the Briefing Schedule and Statement in Support Thereof, filed 
November 8, 2013 ("Motion").) The state objected to all of the requested 
transcripts. (Objection to "Motion to Augment and to Suspend the Briefing 
Schedule and Statement in Support Thereof," filed November 15, 2013.) The 
Idaho Supreme Court denied Whitley's motion in its entirety. (Order, dated 
December 30, 2013.) 
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ISSUES 
Whitley states the issues on appeal as: 
1. Did the Idaho Supreme Court deny Mr. Whitley due process and 
equal protection when it denied his renewed motion to augment the 
record on appeal with transcripts necessary for review of the issues 
on appeal? 
2. Did the district court abuse its discretion when it revoked Mr. 
Whitley's probation? 
3. Did the district court abuse its discretion when it denied Mr. 
Whitley's oral request for a sentence reduction? 
(Appellant's Brief, p.4.) 
The state rephrases the issues on appeal as: 
1. Assuming this Court addresses the issue, has Vvhitley failed to 
show any constitutional violation resulting from the Idaho Supreme Court's denial 
of his motion to augment the record with transcripts that have not been 
prepared? 
2. Has Whitley failed to show the district court abused its discretion in 
revoking probation or failing to reduce his sentence? 
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ARGUMENT 
I. 
If This Case Is Assigned To The Idaho Court Of Appeals, That Court Lacks The 
Authority To Review The Idaho Supreme Court's Decision To Deny Whitley's 
Motion To Augment The Record; Alternatively, Whitley Has Failed To Show Any 
Constitutional Violation Resulting From The Denial Of His Motion To Augment 
A. Introduction 
Whitley contends that by denying his motion to augment the appellate 
record with as-yet-unprepared transcripts of various hearings, 2 the Idaho 
Supreme Court violated his constitutional rights to due process and equal 
protection and has denied him effective assistance of counsel on appeal. 
(Appellant's Brief, pp.5-21.) Should this case be assigned to the Idaho Court of 
Appeals, that Court lacks the authority to review the Idaho Supreme Court's 
decision to deny Whitley's motion. Even if the Idaho Supreme Court's denial of 
Whitley's Motion is reviewed on appeal, Whitley has failed to establish any 
violation of his constitutional rights. 
B. Standard Of Review 
The standard of appellate review applicable to constitutional issues is one 
of deference to factual findings, unless they are clearly erroneous, but free 
review of whether constitutional requirements have been satisfied in light of the 
facts found. State v. Bromgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App. 
2003); State v. Smith, 135 Idaho 712, 720, 23 P.3d 786, 794 (Ct. App. 2001). 
2 Although Whitley requested six transcripts in his Motion, it appears he is only 
challenging the denial of his request for five of them. (Appellant's Brief, p.5.) 
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C. The Idaho Court Of Appeals. Should It Be Assigned This Case, Lacks The 
Authority To Review The Idaho Supreme Court's Decision 
The Idaho Court of Appeals has "disclaim[ed] any authority to review, and, 
in effect, reverse an Idaho Supreme Court decision made on a motion made prior 
to assignment of the case to [the Idaho Court of Appeals] on the ground that the 
Supreme Court decision was contrary to the state or federal constitutions or other 
law." State v. Morgan, 153 Idaho 618, 620, 288 P.3d 835 (Ct. App. 2012). "Such 
an undertaking," the Court explained, "would be tantamount to the Court of 
Appeals entertaining an 'appeal' from an Idaho Supreme Court decision and is 
plainly beyond the purview of this Court." kl However, the Idaho Court of 
Appeals did leave open the possibility of review of such motions in some 
circumstances. .kt Such circumstances may occur, the Court indicated, where 
"the completed appellant's and/or respondent's briefs have refined, clarified, or 
expanded issues on appeal in such a way as to demonstrate the need for 
additional records or transcripts, or where new evidence is presented to support 
a renewed motion." id. 
Should the Idaho Court of Appeals be assigned this case, it lacks the 
authority to review the Idaho Supreme Court's order. VVhitley has failed to 
demonstrate the need for additional transcripts, and he has not presented any 
evidence to support a renewed motion to augment the record. The arguments 
Whitley advances on appeal as to why the record should be augmented with the 
transcripts at issue constitute essentially the same arguments he presented to 
the Idaho Supreme Court in his Motion - i.e., that the scope of appellate review 
of a sentence requires consideration of such and that his constitutional rights will 
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violated without (Compare Motion Appellant's 
21.) 
Because Court Appeals lacks the authority and in 
effect, reverse a decision of the Idaho Supreme Court, and because Whitley has 
failed to provide any new evidence or clarification in his Appellant's Brief that 
would permit the Idaho Court of Appeals to do so, the Idaho Court of Appeals 
must decline, if it is assigned this case, to review the Idaho Supreme Court's 
denial of Whitley's motion to augment the record. 
D. Even If The Merits Of Whitley's Arguments Are Reviewed On Appeal, 
Whitley Has Failed To Show The Idaho Supreme Court Violated His 
Constitutional Rights 
To the extent this Court considers the merits of Whitley's constitutional 
claims, all of his arguments fail. Whitley argues that he is entitled to the 
additional transcripts because, he claims, the failure to provide them is a violation 
of his constitutional rights to due process, equal protection, and the effective 
assistance of appellate counsel. (Appellant's Brief, pp.5-21.) The Idaho 
Supreme Court recently considered and rejected the same arguments in State v. 
Brunet, 155 Idaho 724, 316 P.3d 640 (2013). 
In Brunet, the Court stated: "When an indigent defendant requests that 
transcripts be created and incorporated into a record on appeal, the grounds of 
the appeal must make out a colorable need for the additional transcripts." Brunet 
at_, 316 P.3d at 643 (citing Mayer v. City of Chicago, 404 U.S. 189, 195 
(1971)). "[C]olorable need is a matter of law determined by the court based upon 
the facts exhibited." Js:L In order to show a colorable need, an appellant must 
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show "the requested transcripts contained specific information relevant to [the] 
appeal." ~ "[HJypothesiz[ing] that the lack of ... transcripts could prevent [the 
appellant] from determining whether there were additional issues to raise, or 
whether there was factual information contained in the transcripts that might 
relate to his arguments" does not demonstrate a "colorable need." In other 
words, an appellant is not entitled to transcripts in order to "search the transcripts 
for a reason to request and incorporate the transcripts in the first place." ~ 
Such an endeavor is a '"fishing expedition' at taxpayer expense" - an exercise 
the constitution does not endorse. In short, "[m]ere speculation or hope that 
something exists does not amount to the appearance or semblance of specific 
information necessary to establish a colorable need." kt 
Whitley argues the transcripts from prior hearings are relevant, regardless 
of whether they have been prepared or not, because the same judge who 
entered the order revoking probation that Whitley challenges on appeal also 
presided over the prior hearings and because this Court must "conduct an 
independent review of the entire record available to the district court." 
(Appellant's Brief, p.11.) Whitley also asserts that, although he is "situated 
substantially similarly to Brunet," this does not mean he "cannot establish a 
colorabie need for the transcripts." (Appellant's Brief, p.12.) According to 
Whitley, the colorable need is the need for appellate counsel to review the record 
because, he argues, "appellate counsel cannot know the evidence and the 
claims to be raised on appeal before reviewing the record in a given case." 
(Appellant's Brief, p.12 (emphasis original).) This argument ignores the fact that 
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this Court only has jurisdiction over the district court's revocation decision and 
the related denial of Whitley's request to reduce his sentence. In other words, 
the limits of appellate jurisdiction necessarily limit the substantive claims that can, 
and have, been raised on appeal. Further, the "colorable need" Whitley must 
show is not a desire to have transcripts prepared so he can read them to see 
what claims he might be able to raise - that is called a fishing expedition and was 
rejected by the Court in Brunet as a grounds for augmentation. Instead, to show 
a colorable need, Whitley must show "the requested transcripts contained 
specific information relevant to [the] appeal." Brunet at_, 316 P.3d at 643. 
Whitley has failed to do so. 
Neither Whitley's reliance on the fact that the same judge presided over all 
the hearings in this case nor the standard for reviewing a sentence show a 
colorable need for additional transcripts. Other than noting he addressed the 
court at hearings in 2011 and 2012, Whitley has cited no basis for concluding 
that any such comments had any bearing on or relevance to the district court's 
decision to revoke probation in 2013. Presumably if Whitley had something 
compelling to say that could impact the court's decision whether to revoke 
probation, he could and should have said it at the admit/deny and disposition 
hearings in 2013 rather than assuming (at least on appeal) that the court might 
remember it. Even if Whitley believes the district court, in 2013, remembered 
and relied on some specific prior statements from past hearings that would be 
pertinent to this Court's review of the revocation decision or the decision not to 
reduce Whitley's sentence, Whitley could have obtained that information by 
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means other than having a transcript prepared, e.g., he could have requested 
and listened to the recordings of those hearings and, had he discovered 
something relevant, he could have moved to augment making the appropriate 
showing of relevance. He did not. 
Regarding Whitley's reliance on the standard for reviewing sentencing 
decisions, although the appellate court's review of a sentence is independent, as 
noted in Brunet, the review is limited to the "entire record available to the trial 
court at sentencing." 155 Idaho at_, 316 P.3d at 644 (citing State v. Pierce, 
150 Idaho 1, 5, 244 P.3d 145, 149 (2010)). As in Brunet, the record in this case 
contains the relevant sentencing materials including the original presentence 
report, two updated presentence reports, a GAIN-I Recommendation and 
Referral Summary, and all of the reports of probation violation (see generally 
PSI); and it appears from the. transcript of the August 16, 2013 disposition 
hearing that those were the only materials relied on by the district court in 
rendering its decision to finally revoke Whitley's probation and ordered his 
sentence executed (see Tr., p.19, Ls.15-18; p.28, L.9 - p.31, L.8). ''Therefore, 
the entire record available to the trial court at sentencing is contained within the 
record on appeal." Brunet at_, 316 P.3d at 644. As such, \/Vhitley "has failed 
to demonstrate that he was denied due process or equal protection by this 
Court's refusal to order the creation of transcripts at taxpayer expense in order to 
augment the record on appeal." Jg.,. 
Whitley next argues that he is deprived of the effective assistance of 
appellate counsel without the requested transcripts. (Appellant's Brief, pp.19-
10 
21.) This argument also fails. Addressing the claim that "refusal to order the 
creation of the requested transcripts for incorporation into the record" results in 
the "prospective[ ]" denial of the effective assistance of counsel, the Court in 
Brunet concluded Brunet "failed to demonstrate how his counsel's performance 
fell below an objective standard of reasonableness without the requested 
transcripts," noting "the entire record available to the trial court at sentencing is 
contained within the record on appeal." Brunet at_, 316 P.3d at 644. The 
same is true in this case. "This record meets [Whitley's] right to a record 
sufficient to afford adequate and effective appellate review." Id. Further, 
Whitley's ineffective assistance of appellate counsel claim is premised on the 
unfounded assertion that the transcripts he sought to augment are relevant. 
(Appellant's Brief, p.21.) Since Whitley has failed to show the record on appeal 
is inadequate, he has also failed to show a Sixth Amendment violation based on 
the denial of his motion to augment. 
Because Whitley has failed to show a "colorable need" for any of the 
transcripts he was denied, assuming this Court addresses his claims that the 
denial of his motion to augment with those transcripts violated his constitutional 
rights, his claims fail. 
11. 
Whitley Has Failed To Show The District Court Abused Its Discretion In Revoking 
Probation Or Denying His Oral Motion To Reduce His Sentence 
A Introduction 
Whitley contends the district court abused its discretion by revoking 
probation and failing to grant his oral request for a sentence reduction upon 
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revoking his probation. (Appellant's Brief, pp.21-25.) Review of the record and 
the applicable legal standards shows both of Rhoades' arguments fail. 
B. Standard Of Review 
"Sentencing decisions are reviewed for an abuse of discretion." State v. 
Moore, 131 Idaho 814, 823, 965 P.2d 174, 183 (1998) (citing State v. Wersland, 
125 Idaho 499, 873 P.2d 144 (1994)). 
C. The District Court Did Not Abuse Its Discretion By Revoking Whitley's 
Probation 
The decision to revoke probation lies within the sound discretion of the 
district court. State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 
1987); State v. Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When 
deciding whether to revoke probation, the district court must consider "whether 
the probation [was] achieving the goal of rehabilitation and [was] consistent with 
the protection of society." Drennen, 122 Idaho at 1022, 842 P.2d at 701. 
Whitley argues that although his probation was not "perfect," this was due 
to a "lack of motivation, which could be changed if he was provided with the 
appropriate supervision whiie on probation." (Appellant's Brief, pp.22-23.) 
Although Whitley does not explain what constitutes "appropriate supervision," he 
notes he "maintain[ed] steady employment with the same employer while on 
probation," "was willing to participate in a specialty court program like drug court," 
and has support from his mother and the mother of his child. (Appellant's Brief, 
pp.22-23.) Whitley's arguments do not show an abuse of discretion in the district 
court's decision to revoke probation. 
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if the potential for going to prison does not motivate VVhitley to comply with 
the terms of probation, it is unlikely that anything wilL Moreover, it is unclear how 
additional supervision would achieve a different result when Whitley absconds 
from supervision. Whitley's professed need for a different level of supervision 
supports the district court's revocation decision. As the district court told Whitley: 
"The presentence investigator concluded that [you] need[ ] more structure than 
probation can provide, and I agree. I do not believe that probation is any longer 
an option in this case." (Tr., p.30, Ls.19-23.) 
Regarding Whitley's reliance on his "steady" employment history, Whitley 
told the presentence investigator he worked for Brothers Lawn Care "from August 
2011 until March 2013." (PSI, p.11.) Whitley's supervisor at Brothers, on the 
other hand, state Whitley "worked for him 'two years ago and then a little bit last 
year'" but '"started slipping" and the supervisor said he "'can't be around that."' 
(PSI, pp.11 12.) Whitley also had a short stint at a construction company where, 
according to his supervisor, Whitley "worked there a couple weeks ... and then 
would be gone a couple weeks," never working "more than 20 hours a week." 
(PSI, p.12.) Whitley's characterization of his employment history is overstated 
and his work ethic does not show entitlement to a third attempt at probation. 
As for the alleged support Whitley has to "help him when he is released 
from custody," such support was clearly inadequate to "motivate" Whitley during 
prior probationary terms or otherwise aid him in complying with his probation. 
This argument does not support a conclusion that the court abused its discretion 
in revoking probation. 
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With respect to Whitley's willingness to participate in drug court, at the 
disposition hearing, Whitley said he thought drug court was an appropriate option 
based on his need for programming. (Tr., p.26, L.24 - p.27, L.4.) Whitley, 
however, was "given [a] meaningful opportunity at treatment through two riders" 
and was required to participate in programming as a term of his probation - to no 
avail. (Tr., p.28, Ls.9-13; see also PSI, p.12 ("Whitley advised participating in 
substance abuse programming during both Retained Jurisdiction programs.").) 
Further, as noted by the district court, drug court was not an option because of 
Whitley's prior opportunities for treatment and because his underlying crime was 
one of violence. (Tr., p.28, Ls.3-13.) 
Finally, the district court expressed concern about Whitley's behavior while 
in custody, noting: 
There was an [sic] harassment of another inmate that apparently 
took place in June of 2013. And also, then, being in possession of 
another inmate's property in August of 2013, specifically on August 
the 2nd. 
And there was a note in the materials that indicated that Mr. 
Whitley appeared to be using threats of physical harm to obtain 
other inmates' property. This is a cause of great concern for the 
Court given the nature of your charge for which Mr. Whitley is being 
sentenced today, because this is precisely the type of conduct that 
resulted in his conviction for this offense. 
(Tr., p.30, Ls.4-18.) 
Having "considered all of the information provided," and the goals of 
sentencing, the district court correctly concluded "the time has come to finally 
revoke probation and impose the underlying sentence." (Tr., p.30, L.25 - p.31, 
14 
failed to 
made available to 
was an abuse of discretion given the past 
and his repeated failure on probation. 
D. The District Court Did Not Abuse Its Discretion By Failing To Reduce 
Whitley's Sentence Upon Revoking Probation 
Upon revoking a defendant's probation, a court may order the original 
sentence executed or reduce the sentence as authorized by Idaho Criminal Rule 
35. State v. Hanington, 148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009) (citing 
State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992); State v. 
Marks, 116 Idaho 976, 977, 783 P.2d 315, 316 (Ct. App. 1989)). A court's 
decision not to reduce a sentence is reviewed for an abuse of discretion subject 
to the well-established standards governing whether a sentence is excessive. 
Hanington, 148 Idaho at 28,218 P.3d at 7. Those standards require an appellant 
to "establish that, under any reasonable view of the facts, the sentence was 
excessive considering the objectives of criminal punishment." State v. Stover, 
140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those objectives are: "(1) 
protection of society; (2) deterrence of the individual and the public generally; (3) 
the possibility of rehabilitation; and (4) punishment or retribution for wrong doing." 
State v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978). The reviewing 
court "will examine the entire record encompassing events before and after the 
original judgment," i.e., "facts existing when the sentence was imposed as well as 
events occurring between the original sentencing and the revocation of 
probation." Hanington, 148 Idaho at 29,218 P.3d at 8. 
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Whitley asked the court to reduce his sentence so that he could "go to the 
Therapeutic Community program more quickly." (Tr., p.23, Ls.5-12.) The court 
denied the request. (Tr., p.31, Ls.17-24.) On appeal, Whitley claims the court 
abused its discretion in iight of his age at the time of the offense (18), letters of 
support he received prior to his original sentencing date, his remorse, and his 
performance during the retained jurisdiction program. None of these factors 
show an abuse of discretion given Whitley's history. The district court was 
precisely right when it said that Whitley had "done nothing while on probation and 
nothing recently that would justify any reduction in sentence." (Tr., p.31, Ls.20-
22.) The other "mitigating factors" relied on by Whitley do not account for his 
conduct while on probation, ignore the court's efforts to rehabilitate him, and 
ignore that he continued to commit crimes. Whitley was not entitled to be 
rewarded for such behavior in the form of a reduced sentence and the sentence, 
as originally imposed, was appropriate given the nature of the offense and 
Whitley's criminal history, which includes juvenile adjudications for petit theft, and 
forgery, as well as convictions for inattentive driving, driving without privileges, 
petit theft, and possession of drug paraphernalia. (PSI, pp.4-7.) 
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CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order revoking Whitley's probation and ordering his sentence executed without 
reduction. 
DATED this th day of March, 2014. 
JE~ICA M. LORELLO 
Deputy Attorney General 
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